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Foreign Investments Indirect Expropriation for Pubic Interest

Research Abstract:

The research deals with the attempt to find a systematic mechanism to set the
boundary between general regulatory procedures issued by host countries for
foreign investments, and procedures affecting rights and essence of these
investments, which may reach the limit of assaulting the ownership of these
investments and the negative impact on their benefits or management. The research
also deals with a statement of the effects. The consequences of this distinction,
especially in terms of the compulsory payment of compensation owed to foreign
investors affected by these measures or their lack of entitlement to compensation,
as long as the host country's interference falls under the spectrum of general
regulatory measures in public fields that seek to achieve public benefit to its citizens,
especially if These measures related to public interest considerations, and from these
fields, Maintaining public health and safety, public security and order,

environmental preservation, animal rights, etc.

It can be said that expropriation of indirect foreign investments is one of the
uncertain concepts that have arisen many discussions in international investment

law,
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in relation to determining the general regulatory measures that result in
compensation and those that do not entail compensation to the foreign investor who
was harmed by them, as well as with regard to establishing a balance between the
interests of investors and the hosting countries for the investment, however,
international jurisprudence has been able to formulate two theories through which
it is possible to explain the measures taken by states in against foreign investors,
and whether these measures constitute an indirect expropriation of the foreign
investor's ownership in view of the impact of these measures on the investment and
thus deserves It has compensations on the part of the host country for investment
(Sole Effect Doctrine), or does it fall under the state’s authority to regulate its public
internal affairs through regulations and important decisions taken by the state to
achieve the public interest, even if the foreign investor has damaged, in what is
known in international jurisprudence Under the principle of Police Powers Doctrine,
we will shed light on the components of these two principle to determine the nature
of the different measures taken by the host countries of foreign investments, whether
they are considered general regulatory measures or are considered expropriated
measures, and the compensation owed to foreign investors which affected by these

measures.

Keywords: Foreign Investments, Public Benefit, Indirect Expropriation,

Compensation, Host State Police Powers.
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(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, Central European University, 2017, p.1.
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(4) Isakoff Peter, Defining the Scope of Indirect Expropriation for International Investments
(2013). Global Business Law Review, Vol. 3, No. 2, 2013, PP.193.196, Avalable at
SSRN: https://ssrn.com/abstract=2394980.

(1) Shain Corey, BUT IS IT JUST ? THE INABILITY FOR CURRENT ADJUDICATORY
STANDARDS TO PROVIDE “JUST COMPENSATION” FOR CREEPING
EXPROPRIATIONS, Fordham University School of Law, Posted : 19 Sep 2013, p.984.
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(3) International Institute for Sustainable Development, 5.4.4 Indirect Expropriation
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(2) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, March 2012, pp.3.4.
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(1) Catherine Yannaca-Small, OECD (2004), “"Indirect Expropriation" and the "Right to
Regulate" in International Investment Law”, OECD Working Papers on International
Investment, 2004/04, OECD Publishing. http://dx.doi.org/10.1787/780155872321, p.3.

(2) Ibid., p.5.

(1) Rudolf Dolzer and Margrete Stevens, Bilateral investment treaties. Martinus Nijhoff
Publishers, 1995, p.99.
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(1) Markus Perkams, The Concept of Indirect Expropriation in Comparative Public Law,
Oxford, UK Press 2010, pp.110.111.
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(1) Markus Perkams, The Concept of Indirect Expropriation in Comparative Public
Law, Oxford, UK Press 2010, p.113.
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(2) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, op.cit., p.15.

(3) Tecmed V. Mexico, ICSID(ARB(AF)/00/2), Award of May 29, 2003, 43 ILM,
2004, para. 122 https://www.italaw.com/sites/default/files/case-
documents/ita0854.pdf.

(1) Markus Perkam, The Concept of Indirect Expropriation in Comparative Public
Law, op.cit., p.113.
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(3) Markus Perkam, The Concept of Indirect Expropriation in Comparative Public
Law, op.cit., p.114.

(1) “Regulatory measures “become expropriatory when they are found to be an abusive
taking. Abuse rises where it is demonstrated that the state has acted unfairly or inequitably
toward the investment, where it has adopted measures that are arbitrary or discriminatory in
character or in their manner of implementation, or where the measures taken violate an
obligation undertaken by the state in regard to the investment.”

(2) Isakoff Peter, Defining the Scope of Indirect Expropriation for International, op.cit.,
pp.194.195.
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(1) CASE OF BEYELER V. ITALY (Application no. 33202/96), 5 January 2000, para 106.

(2) Markus Perkam, The Concept of Indirect Expropriation in Comparative Public Law,
op.cit., p.115.
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8" o @i Cua sl Jlee e Azurix V. Argenting duad b aSal) deSas e s
Jani 13 05 sl 138 Caans s 4S5l (o sllaall Cargll s Aadaiodll Jils ol (s kel (e Al g A8

Canliin e 05 Vi cadon Gl i oY) 05S of sy dlasia s Ta i se il (il
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el a¥) c A gine 45 ) g0 o) ya) allal (A sall a€all <) e (a5 jaliall aadll alSal of i
o s g e palall Caagll s caild aa 3 o)y cpn sl ¢ Sleinsdl Aapaall Joall Cuila (e 5385
AT ity ol LA A d a5 pie (pe BT 85 e e Sliab caiiiatl Aduaal) ALl Sl ol saY)
Bladlas) &5 il el oY) o a1 aiially | ) i Jal ol Tagis S8 () 55 dapaal) 41 al) oLl 2alin
Lo 5 LU llaall (o Jaladl )51 5l 28] o 38 (o 5a VL sF Conslitl Tane danl 122
A Sall DA Capy (Blaty La ¢ i) el Lalall daliad) 5 41 gall dalall dsliadl)
Las el aad ¥ Ll ol ASLall de 5 el ya) Leiiad (Sa1 13) Lae 5 cipin¥) <l jlaiiul) ae dilidal)
OIS ) iy grill gLl 8 el jaY) oda (e ) puaiall ia ¥ yeiasall dial ol Gl e i

(i L]

A g 50 22002/12/17 Al (il 63 23l 7902) ) adall (B jabiall & padll il AaSae oSa (4)
A ) Aplzadl) Bl gl A 5 ySIY) aslad) #Oba

(1) AZURIX CORP V. THE ARGENTINE REPUBLIC, ICSID CASE No. ARB/01/12,
AWARD July 14, 2006, p.311, https://www.italaw.com/sites/default/files/case-
documents/ita0061.pdf.

Ol & 558 A bl Aadd xias Jy dadd lall () ilall 4B o ety ¥ Ll & sgha o) AL paall (a5 (2)
ERINA )\mgﬁg._mmq\*‘\‘;c@\);ﬂ ol d\;,.@:iw\ 138 Aauls 2L 3) o A Jad) o sl elgia 5 Adliadl)
s el o sgia (Biay Alall agn s ¢ pebusall 138 A Ao Laia ¥ dlaall 5 Lladl gl 5 <y jall 5 (3 saally
e Lo sa s @l e 25 L5 salad) Gl e Fign Ledss o0 sl Baled Ragall jalaall (ge | jedan o jlsicly
DA o yadl S el il Al Al 5 o Galal) 5 sal) Gail) il Jal g sl e G150 e
18402 22018 ¢ s¥) daadall 63 alall ¢ay 35l 5
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Glli Ll sl Al o jlael) laal (Bsia o Ladlad gl (i 8y calall llall giad ) 28
Gl el ) 38 o ) 50 Aaladl adiall e Hlie 28Lialy 5 oY) Cald 13) 45f sliatia Las el jaY)
MGy sl e Ll g sase s sy GllD 8 ALl ¢ 33 () 58 Lo )

g A )8 2 A e i sa ASLall ¢ 3 Cle) Ja) (e o il G sl ada o) JsAN (Sadg
A S Sl ASae a5 130 ASLAY g 55l A due 5 el dgmdl 55 A 08 Ay 3 SIS el
oy ¢adld i) e caaly e o) ja) Aliay e 43) daladl dediall 4801 £ 35 ) 8 dpale yyaa b
Dad) 5o ped g ALl & 55 )l B ) saa 3 ey Jalaill 30 e JBall 4 7 Ag 5 dabia auld e bl
(i) a1 o2a ol dalall A sall J) gl (0 4i€lade 5 3aall Hlaadl jEing g co ) saiay 5 jliad) Jonsill dga
DAL g 3 e BRIAN Gy sl Aad ) adde e (3 58a ae (aa GLEN (550 (3 58a JEE

85y Sl aSlae s (g 238508 AL yilae e Lo 350 sm 0 sl Bt ) A0 ylna 3
Aalall daliadll Sleas el Jlaas ol padl Ll SEl lee (oa ulad) o3ay ) S
Ul s o DY) Jlme 585 AT Jlns pladiud 25 LS ol jadl g g il CGaagll 4l de 5,540
psii Cagas el o5 ol Aalls jpleall L a32508 3l @l e J8 Vs 8 (ST caailal) e
Sl sl e julad) sda asdy

e 2005/1/17 Asdss ¢(( 22 /2003 4 91) 8 Saaills adall (8 aliall A oS el AaSaa oS (1)
Jaxdl 3 59 e ¥ o adl oy DA 5 Al Al <2005/3/31 3 2005/1/1 e 55380 G ¢ 53l 5 ¢ Lail)
234.0= <2007 st s ¢ Al Sl iy <I)

(22009/11/11 fudas (3/ 5 /2005 & 788 ¢779) (osby il i el it I unatl e oSn (2)
Al Al Byl gl 45 SSIY) andad) ~Sla Ao g 50
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-:Injurious Effect of the Measure s/ Ll L5l jbea - oY

il Ulad Gaopad LS e et e ) 5l i ) S (g peanl ) aily Hlaall 138 (o'
Caila e 23RN ¢ eyl 5 (e Jray ails Cala 5i5 <(Sole Effect Doctrine) (gl il 4a)
o ASlall g 35 dsa s 53 aaad A adde Jhad oAl da sl Jalad) 51 a5l Jalal) cdinmal) A 5l
Gy =g A Al Ll 8y 5 sl 4sal) 3 Yie B ) sean slaaall 13 233000 Cua 5 (Dasxe
paail as gl Slmall yfies SlaiinY) e dduaal) A sal) Cuila (e 338 el e il o Il oS4
lhan o Asall o) ja) o A yiall il e Laid 35 ) jlall 35 ASLll Jile 58 g 33355
e Lgiiadd e Al dalall dabiadl) Jia 5 AY) jualiall eV Cpes 32N 5 90 ¢ i) il
Jiadh 3 lmal) 138 o alaie V) 8 Dbl Jud (e 020 el o Liila (e 5535 . @e) jaY) 12
& 3 sy s 3aadl yuleall oda e g il Apalall 2l ol AS (e 5 suleall DS e dlaie )
¢ Olaiasd Adpzaal) 41 sall Caila (e 385 ¢ jaY) 8 gaedll A0 aaad (e Sl cdade (e ASLall
Oe ASLall g 333 a5 st Al Blat Lok Aot g Apad) 5 ST eilis ) J g sl (e ld 8 L
o e2dll 1a Hlate aaat g (g gaill L?x.n\J\ aiusal) (glaatul (sae paad A& XS caaae

St a0 elllin g aSaill alSal (e aaall 8 4alafin o3 38 jlmall 138 LpaaY T laig
Gl ol elanly cansd Jlmall 138 of Aol ¢ el 138 e aatl) aSlas DA cilie A

(Tippets — Biloune- Metalclad) cssteall o3a & e 34l

Cua Qi) e jlall L8l jlee dasal 55 em oSl QU Tippets V. Iran duzd &
e Jlad A1 puall o) Uikl J8 Aaal julaall ges dal jomy Gudll b () o824 i
O Al JB1 o) o) 35 e G Sall Chely of afaill Ao < yiic ) 35 et ) Ll 5o il
ol aY pilias 0 e dldie V55 pa o Sl slage Lo (Ol Jpaal e o oY) 1 il
i) e il

(1) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, op.cit., p.13.

(2) Arnauld de Nateuil, International Investment Law, Principles of International Law,
Edward Elgar Puplishing Limited, UK, 2020, Para 87.90.

(1) Tippetts, Abbett, McCarthy, Stratton (Tams) V. Tams-Affa Consulting Engineers of Iran
v. Iran, and others, award of June 29, 1984, Iran-U.S. CTR, 6, 1986, pp. 225-226.
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i ¢ jay) ells G digs Hlae V) 8 Beloune V. Ghana dsd 8 aSadll daSaa Lt il
JEiY) a8 5 dead) Gl el Caay @lld g g 5 el 2 Slaaal Lgra (Sa3 ¥ 5 ) sacay Janl) il
(1) ALAJ.IJ (‘_;Dw\) dA’J\ u;ba d&\}

lae 02 4dd oad ¥ JS5 Metaclad V. MeXico duad 8 aSadll daSae Candly bl 3
S8 o) G Aala 8 sl aSatl) AaSaa " A B Hlad) (3] DA (e Sl3 ey 5 ¢ Jlall )
bl e ALl g 3 of clal a5 el o g pall Sl ] (e duadl) gl adlall Hlie V) e 346
Adnaall A5l 5 Al wdliall cya 5y pually (Hdlaall e g 51 oK Al o i Sdag of oSaall (e
sloaY) O e Al paiiaal (e sale s 3 s 5 bl o€l A (5 sle ) ya o (@1 Lt
O b a5 Y g dpann )l (8 o 8

A ) il Y Aducadl) A gall aila e 385D o) 5a D jlall il jles o ity celld e
Dlaiinl) Sle Jleadl 138 5 Jlae) oY) 8 le JS 5 cdade (o A8l ¢ 33 gean a5 AT dal 52
L) e ddadl) A sall Caila (e 33341 5 Jmall o) a5l (asd 8 D @Al o oalY)

- :Proportionality of the Measure $) a¥) il jbaa - Ll

(O latie cpfiabian o )58 alagl s ) Tase (of callaall 138 (e Gl g A (8 J i) 2368
Slel Y ani Cpa Jal o B e alail) dafas ciraic) Tecmed V. Mexico dxad 4
il ) ) e ans g daulith il 13 Lo g ciaball Aalaall dlend 338541 dalal) dpadaiil

i g S i) sl 63zl aas €0 o 1Y 5l ¢ Jal sall 038 5 cdade (pa iinally

e Dbl lall Glld 4531 e ) Ll il Hlee aladind a5 ) Sl Lyl b ) 58540

Sbaall Ll el Jad Hlme 22 Y il liaa ol @lld e g el ja¥) e 3LAGEAN dalad) Aaliadl)

saled) Jlaed Ao laal) 138 Gkt ¥ 5 ¢l 450 dale daline 2sm s (e conll Lalh 4l J2&5 4
Ayl 3 G ) s &EA (gl 5 calal) Jlanias) b el oll Caluatl) pliinly (Aanadl) 4 5al) &

I3 o) 5 cannal) (Sl ABEal a g cel ) 138 MATY Agdal) dalall daliaall (e 3l 5 S34l)

Aa gl Laaal) dalall daliad) e 4l (sae anal (Sl el Y de a0 e Géaill 84 )l

(2) Biloune and Marine Drive Complex Ltd V. Ghana Investments Centre and the
Government of Ghana, ad hoc award of October 27, 1989, ILR, vol. 95, 1990, p. 209.

(3) Metalclad Corporation V. Mexico (ARB (AF)/97/1), award of August 30, 2000, para. 111.
Available online at http://italaw.com.

(4) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, op.cit., p.14.
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s 810 JIY) LAl 58 S 5f e slaall Aalall daloadd) @l 3y 41 gall oLl L2l as gl LAY
(b AaSaall Lgalaiind Sl dalgd) gl )5 Lyl 538y W Al alladl) Jglall e 22e 35a

O AR a3 00 aaly il e () AeSadll ¢ yie) Cua (City of Monterey duai
a8 Aame @il 5 a5 o T it IS Q) Tase aa) e () (10 M1 e 5 el 5 e Sal)

sl addal) ye o il cled ya) IR (e dpn il ASLall (§ siad 2ngd A ) 38 gl ay (AaSadll
Py puaill Ja g s JUal) Jass e 5 Aaial Sl

ClelyaY) G A sire 433 50 ¢l ) i A all afaill 38 je a5 yaliall aSaitll HlSal Gf (6 8
o (55 €2 saaall Caagll 5 cadld an b o) 2 sl ¢ laiindl ddpcaall Jsal) il (e 3235
ATy o A B 3 pae (g 38a By 5 e e Shuiad caiiiat] Adsadll Al 5 o1 a Y

adasl 5 ) Colel aY) (e a1 patiusally | i Ji1 ol Tagis J81 ) 55 Adpaall 4 5ll oLl dalis

Aadatill g dmy 2l ) shaill (g paall Bkt M lad o8 A pal) Jgall ) (55 Jaslla (Bl B
Jall o2l G il Gy paltianall Gu st b Alalall Cuay g (5 LaiinY) Lealio me X Ciagy
S sall e aal) Cunia s s Sl gral e ) LS i a5 A 5 )y gl alas Y T3 gen
B il painnall Ay Jlaiiay)

- :Legitimate Objective of the Measure s/ M & g i) Cisgd) jlaa - GG

Gl e Y o) adl g g pidall Cangll e (Bulai L cilae 38 aSail) aSlae Gian of B33
A isall Jaladl () an e et J V1 bl alag s laiind) e o) ad jlaall il jlee
s3dak ailiad L )5 Hleiiudl i) A all Cuila (e 533500 Cole) jaY) A jd (al 81 58 L
4 dan Vg s S0 i el jaY) el culS o 5 in ALl il e e il i) (S5
o= s2ill o3 Y g "police power measures” glaac Leall LI 833akll Cile) jaY) sda 5 ¢ jlaiin
Y A Al ciipaall A 5ol 5 S Lgiaa Y 100 ¢ @) _iaY) il gie dealill ) ) oo
Slel Y o Jia ket 5l 2 e Al Lgae (Sa)

(1) Ibid., p.16.

(2) E. Thomas Sullivan and Richard S. Frase. Proportionality principles in American law :
controlling excessive government actions, Oxford University Press, 2009, p.79.

o S ‘@ﬂ\d}ﬂ\é\)ﬁw\@d&y‘ Jwﬁuy‘&__{l;‘;é)mw \J\CUAS\)}J ‘e}ﬂﬁai\;ﬁ&jw (D)
173,02 22012 ¢ s dndall (g iy paanll

(2) E. Thomas Sullivan and Richard S. Frase. Proportionality principles in American law :
controlling excessive government actions, p.17.
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el Al Y1 Wil (Too V. Greater Modesto Insurance Associates auiad yfiad
g ¥ o il ALEN e "police power measures” A sall Adall el ja) (a AaSall LA
Oyl A gl lliaall 3 jled e A g peee Canad AT gall - Al @ ) bl e AL
O ale JSiyalsd ot AT ol ) gl o ) Al A daladl (il puall (e dal (5 AT dgalal
Sl e ia¥) ey WA &5 5l 4 il ja Yl sda ¢ 55 Y dday yi el gall cilalls gl

M iy el Lgaay O 5l A gall ilSlias e
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ciad ) ) paY) dgie cual gy AV el o das (a1 jlaiay) e ol el Ll
Sl e e il (i g ol e eld (e 2 gliall Caagll ) il 050 s ia Y il
OF Ui o1 pad g 5 el Cangll e G «lld (e i) e 5 chdpaal) A sall Alalal) 5 L)
A gall Lgiaa 38 (iUl (3Uai an @ ) el gall Wadasi il Aaball dpapdaiil) el ja Y1 (e Linsy
Gan 5 ¥ s Aapn Tl pual A Lo i i g i Vgt G gntll oy W lld e calall mlliall (ia)
iy (3l )5 o5 o3l 5y Lpanl (pa il ya ) o2 aliad Lol T ki ¢ oY) il L
Lemiha) sl 4y 5 5 ezl dalall daliadll

J\:uud\ 5%y ccu\}él.héc‘d}\s.d\ ﬁw\w‘c\ﬁw&}ﬂmﬂ\d@\ ‘)I:IML?.AA‘ M
" &) lan Brownlie Jis s A8Sh 5 ) sam Leidilia i (g2l 5 cpfialal) G a S8 Al Lgy CaTindl)
Cila¥) mllae o 55 a8 i) ecle sSal) cilhalld 4 gl il jles o oAl 40 45l el ol
A5 Ga o ALl L ) g 5AT il s RSl e il i) (s S aa )

.(2)"4_1‘: A : ui ")S.A.\/ : uq)u N u.n...\s‘j 633\,3»:]\

- :State Appropriation 3ai&l  gadail 4 gal) edfil sl - slay)

sald A e A1 gl Jlasd ¥ Lexie ASLI yilie e Lo 33 asm oo ol oS0 Y Al Lol 130 iag
DA 06 of i oAl Bl s e 85 il A LYY e bl 3l e dpala)
(@) Aapcaal) 4 gall Al 536 agle (675 08 Adcaal) A gall Jady LeiiuY) e jlaall

(3) Emmanuel Too V. Greater Modesto Insurance Associates and the United States of
America, award of December 29, 1989, Iran-US CTR, vol. 23, 1989-Il, p. 378.

(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID
Acrbitral Tribunal, op.cit., pp.25.26.

(2) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, op.cit., p.20.
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L) a1 el (y sanma o) sl (S5 eanall 138 3 dgihie pe il I Jgeasl) ) ¢ bl
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Al aaliall Gl 8Ll e dpia ) L) A8l ¢ 33 o sede (e (e Ll o a0
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(1) Ibid., p.20.

124 £2021 (oo | ks gobudl susdl | G Aok | Sl yilly Egondl it o] dlznd

IJRSP




EXIJRSP

ISSN: 2709-7064

Olwlylly Sgodl dcd ddgull dlxb) e gl 5luoyl - GBI Al

International Journal of Research and Studies Publishing 62021 Lusle 20 1,lacy) '@ﬂs

(AN Gllaal)
Sl e Anial) il jlaiiud) sla g i AsLid) dgddl) (sl

O sanai s oY) yainall L8L Ay sl Ajlaall lasal il g 832 il G yS5 Jsall ¢ Laadl)
Allia G el 1 (g s etila¥) 5 atinall el (mpaiy 38 G4 el e lalaall JST Jilasl
o2 Jiati s Ay yladll ye Hhlad) e dpia ¥ el L) Alea laa JiS5 Jsall ¢ 5361 (ke sae
A 5all 4 g panall Tane SIS 5 cdpula shoall dlaadl 8 (3ol Tae 5 dlaad) 8 5aY) 2ad) Tae 8 ol

D Joall g jadll akadll g galll 8 Bad) fase cala ) ¢ laiin dduadl) 4 gall
L ND) = < ) L 5

nlase e dleie W) e Jleia) el 3 i il 4Kl oSlaa g oStaall 5 sl A5
DA e L) il L jila) e ASLl g 35 Al (i el s ¢ JLEEY) a5 (il
gl Al Tane lan (lasall (plaa 5 LSl ddnzaall Jall b jaiad 3l Aaladl julaill 5 cilel oY)
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ds¥ g il
(Sole Effect Doctrine) Jbaiu) e s add a8l il o
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DAY (Sole Effect Doctring) Jlaiiwy) e ol a2l (g2 4l Ol e ) pe AW
aall Gl s ¢ Sleial) o diucadl 4 gall cuila cpe 285N o) 5o} Ll o s 58750 Tl 1
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- :Substantial Deprivation Rule ¢l Glaall sacld =

«Tecmed V. Mexico 4pxad 4Slll jilw ye & 3¢ 85 naad 8300 ) alaill Lliad (e
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.86.76.0= ¢22013 a2

(2) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., pp.1.7.

125 £2021 (oo | ks gobudl susdl | G Aok | Sl yilly Egondl it o] dlznd

IJRSP




‘1@}] RSP Slulywly Sgodl i ddgd) ] e @l oYl - G alond)
\?_} -
7 ] International Journal of Research and Studies Publishing 62021 s 20 1 ol '@)‘ls

ISSN: 2709-7064

O aianall 2 A 13) Lae a5V aliall 8 aledl (e 4df dpzadll oda (8 aSail) daSae 0y 8 8
Jas Jsea¥) i Lgle 2 3a)) ld yoad e i 5513 Lae 5 el ey odall 5 galiaBY) alasiny)
13) ASulall e 5 () 5S3 lelyaY) o aSall LaSae il a8 5 ApalaiBy Lgilaladin) 5 Lgiad & il

D) Md ey Y g Al S

5,38 a5 Lain) Aadl g ea glaoa G 2% OF B Y sl aY) il ol ) 131 T
S s S aad paind g Al ¢ sSE of cang el e sae o e Slad cale 3 ) e i)
Jatbaall s Jal s2ll (e de gana b yids "Substantial Deprivation”es s sl gle sl st ola cells
e 3T o) aYlsae Caila ) cdile 5 jlagd) (g ¢ lalind) el (mlissl gand ¢ 8 el
el (e e oy Jal sadl 028 5t 5 @) HLaiind ddpaall 4 all Cails

- sy Aad (i) yaad (1)

g b Us sl Laalasl clapaal) 21 g0l il (e o3A31 23 31 6l _aY) e iy i Y
diasdi Cus (Metalclad V. Mexico 4uadl (e ¢ Jlmall 138 Budai e ds JEaS 5 jleiin)
e Ll A3l1 508 oyl Lgnal (Al A8 55 ¢ ) iy B A8 yal 48,58 40e 34N () i g 1Al 1 £33
bl o el dued )5 ye a3 STy lin€all Al gy (Ol uslall sa) Aipde 35 jladl) ciljlail) il
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(1) TECNICAS MEDIOAMBIENTALES TECMED S.A. V. THE UNITED MEXICAN
STATES, ICSID CASE No. ARB (AF)/00/2 AWARD,29 May 2003, para.115.116, pp.43.44.
https://www.italaw.com/sites/default/files/case-documents/ita0854.pdf.

(2) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., pp.9.10.
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(1) METALCLAD CORPORATION V. THE UNITED MEXICAN STATES, ICSID CASE
No. ARB(AF)/97/1, Award 30 August 2000, https://www.italaw.com/sites/default/files/case-
documents/ita0510.pdf.

(2) Tokios Tokelés V. Ukraine, ICSID Case No. ARB/02/18, Award 26 July 2007, para,120,
https://www.italaw.com/sites/default/files/case-documents/ita0866.pdf.

(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., p.13.

(2) Matthew Coleman, Thomas Innes, Expropriation in investor-state Arbitration, October
20,2015, Para 8, https://www.steptoe.com/en/news-publications/expropriation-in-investor-
state-arbitration.html.

IJRSP
127 £2021 (oo | ks gobudl susdl | G Aok | Sl yilly Egondl it o] dlznd -



https://www.steptoe.com/en/lawyers/thomas-innes.html
https://www.steptoe.com/en/lawyers/matthew-coleman.html
https://www.steptoe.com/en/news-publications/expropriation-in-investor-state-arbitration.html
https://www.steptoe.com/en/news-publications/expropriation-in-investor-state-arbitration.html

‘1@}] RSP Slulywly Sgodl i ddgd) ] e @l oYl - G alond)
\?_} -
7 ] International Journal of Research and Studies Publishing 62021 s 20 1 ol '@)‘ls

ISSN: 2709-7064

Slo sohadl e laa dllia 68 G e LabaBY) dadll (e glaall Jsmas im0 Yy
@ MY § 5 pdiall Sl 938 58l 5 ) 8 i) paivaall ) i) Allise ) 55 4 (e 5 o) jlainy)
2l ) aSladll Jgea s ol el <l dalgl) cddaill s ol LY Gaa 6 a0 i el sl aal
glonll ¢ lalall i) aivall B B LY (e sasn Glass Jsman lin Al 5 dilaia
Ll sal Aalall 40ala 1) 5 Aaliaal) (3 5 dalall Lgd g5 aadaiil Adabiadl (e o 531 8l Adpuaal) 41 all

Al ye Al e dwialY) Gl Ly Alea @ jliie b @lly 15 50

dalaall CiVlaay (Ui paad 3 0adh AUl LeinY) &) (me o) i el (pe Uil
Tins 4ia V)l L) 5o G dale dpaplati el ya) A5 s Lede dlaie W) ) say ) dalall
U.S 4 5eY) saniall ol sl duad sl 0l jLaiins¥) 481 Aalad el e s sl daliaall
8ol g hall 8 el 5" (bl e Gaill 48N (e (B) Galdll palal s ((Model BITS)
Al )l Cilaal st (Galal s 235 Al 5 Gkl G (sl s (e Al e Laalaiill e jaY)
e By AL A8 5L Clelya) i Y Al (el s el Asall ¢ie e g pial) dalal)
Lalall G la 1)yl yef Alead g gl Aalall dpaaiill il jaY) o 2085 Las Lla ey @5 il
oy s 3 yilie e 5 ) geay AL A U el Y Gl e JAS Y calall daliaall ddsdl)
A md pe A8 sk Ltk LIRS (e @iaill Ble] s

- 1 il il o1 aY) Baa (7)

OS5 O in 3 LS (5 sl e sall g 5 aan b Aaledl Jal gall (e Liadf 1) Jale 33
g5 JAll 35S At 5 5 il i of @iy Al 3 L ddpaall 4 sall LA ) el )
cgall ol AN lasall o edlie HaT olat) Glal 68 aSail) oSlas any (o an @ A€l e 3
(RS e 3 i 8

(3) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., p.17.

L Al e 5 il iy 2012 el A0S 5aY) B2l Y 5l A sl 0N L) A8 (1)
https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf

(2) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., p.17.

(3) Expropriation (including of intellectual property/trademarks), WHO FCTC
implementation and international investment law, Requirements of substantial deprivation or
interference, https://untobaccocontrol.org/kh/legal-
challenges/investment/expropriation/#substantial.
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(4) Wena Hotels Limited V. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award 8
December 2000, Para 98-99, the tribunal cited that “Here, the Tribunal has no difficulty
finding that the actions previously described constitute such an expropriation, Whether or not
it authorized or participated in the actual seizures of the hotels, Egypt deprived Wena of its
"fundamental rights of ownership" by allowing EHC forcibly to seize the hotels, to possess
them illegally for nearly a year, and to return the hotels stripped of much of their furniture and
fixtures. 240 Egypt has suggested that this deprivation was merely "ephemeral” and therefore
did not constitute an expropriation ? 241 The Tribunal disagrees. Putting aside various other
improper actions, allowing an entity (over which Egypt could exert effective control) to seize
and illegally possess the hotels for nearly a year is more than an ephemeral interference "in
the use of that property or with the enjoyment of its benefits”.
https://www.italaw.com/sites/default/files/case-documents/ita0902.pdf.

(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., pp.18.19.
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(1) Titi Catharine, Police Powers Doctrine and International Investment Law. In Filippo
Fontanelli, Andrea Gattini and Attila Tanzi (eds) General Principles of Law and International
Investment Arbitration, Brill, 2018, p.2, Available at

SSRN: https://ssrn.com/abstract=3050417.

(2) Ibid., p.11.
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(3) Emmanuel Too V. Greater Modesto Insurance Associates and the United States of
America, award of December 29, 1989, Iran-US CTR, vol. 23, 1989-Il, op.cit., p. 378.

(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., p.29.
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(1) MARVIN FELDMAN V. MEXICO, ISCID CASE No. ARB(AF)/99/1, December 16,
2002, P.54.55, https://www.italaw.com/sites/default/files/case-documents/ita0319.pdf.

(1) ADC Afiliated Liminted and ADC& ADMC Management Limited V. The Republic of
Hungary, ICSID Case No. ARB/03/16, 2 October 2006, Para 432,
https://www.italaw.com/documents/ADCvHungaryAward.pdf.
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(3) August Reinisch, Standars of Investment Protection, Oxford University Press Inc., New
York, 2008, pp.186.187.

(1) BP Exploration Company (Libya) Limited V. Government of the Libyan Arab Republic,
(53/1LR/297,329), Award 10 October 1973, Para 111,
https://jusmundi.com/en/document/decision/en-bp-exploration-company-libya-limited-v-
government-of-the-libyan-arab-republic-award-wednesday-10th-october-1973.
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(2) METHANEX CORPORATION V. USA, ICSID, Award 3 August 2005,
https://www.italaw.com/sites/default/files/case-documents/ita0529.pdf.

(1) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., p.37.
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(2) Suzy H. Nikiéma, Best Practices Indirect Expropriation, International Institute for
Sustainable Development, op.cit., p.15.

(1)Tecmed V. Mexico, ICSID(ARB(AF)/00/2), Award of May 29, 2003, 43 ILM, 2004,
para.35.40 https://www.italaw.com/sites/default/files/case-documents/ita0854.pdf.

(2) Dinara Batyrova, Regulatory Expropriation In The Jurisprudence Of ICSID Arbitral
Tribunal, op.cit., pp.38.39.
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(3) Ibid., p.25.
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