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Theoretical Trends in Constitutional Interpretation
Abstract:

This research provides an analysis of the main theoretical trends in constitutional interpretation
methodologies by categorizing them into two groups: traditional theories and non-traditional
theories. It examines the theoretical foundations of each, their mechanisms of operation, and the
outcomes of their adoption. Traditional theories such as originalism and textualism uphold the
constitution as a rigid, non-interpretable document, either by adhering to the intent of the
constitution's framers as in originalism, or by literal interpretation of the constitutional text as in
textualism. These methodologies reduce the process of interpretation to a purely technical
exercise, which may not meet the practical requirements for effective interpretation or the

smooth functioning of constitutional life.

In contrast, non-traditional theories like living constitutionalism and pragmatism view the
constitution as a living document. Living constitutionalism treats the constitution as a
continuously evolving document, necessitating the adaptation and modification of its meaning
based on contemporary values and developments. Conversely, the pragmatic approach focuses
on the potential practical consequences of constitutional interpretation, often involving a
balancing act by the court between the prospective costs and societal or political benefits of
various interpretations. The research aims to link interpretive methodologies with the nature of
the constitutional document. While traditional theories regard the constitution as a social contract
requiring strict adherence regardless of current realities, non-traditional theories embrace the
concept of a living constitution, aligning interpretation processes with social, political, and
economic developments to achieve the original purpose of the constitution. The research
concludes by highlighting the dangers of traditional methodologies in constitutional
interpretation, which reduce the interpretive process to a technicality devoid of consideration for
its outcomes. Conversely, non-traditional interpretive theories allow for the evolution of the

constitutional text, driving political and constitutional life forward.

Keywords: Social Contract Theory, Originalist Theory, Textualist Theory, Constitutional

Interpretation, Living Constitution, Pragmatic Theory.
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