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Abstract:

This study examines and analyzes the issue of imbalance arising from the parties’ acts and defects of
consent in a construction contract, through a comparative perspective between the Saudi Civil
Transactions Law and the Algerian Civil Code. The research problem is reflected in the question of
how legal systems address disturbances affecting contractual equilibrium as a result, on the one hand,
of defects of will (mistake, fraud, and duress) and unfair terms, and, on the other hand, of breaches of
the essential contractual obligations by both parties to the contract (the contractor and the employer).
The research aims to analyze the legal texts in both systems and to identify the points of convergence
and divergence in the protective mechanisms established to restore the disturbed balance, whether
through annulment of the contract, amendment of its terms, or termination thereof. The study adopts a
comparative analytical methodology by examining the provisions of the Saudi Civil Transactions Law
issued by Royal Decree No. (M/191) dated 29/11/1444 AH relating to contractual equilibrium in
construction contracts, and comparing them with their counterparts in the Algerian Civil Code issued
by Ordinance No. 75-58 dated 26 September 1975, as amended. The research concludes that both the
Saudi and Algerian legal systems concur in protecting free consent as the foundation of contractual
equilibrium and in granting the judge broad powers to address unfair terms. However, the two
researchers observe that annulment as the sole remedy for defects of consent may not always be
compatible with the nature of complex construction contracts, and therefore propose granting the judge
discretionary authority to amend the contract in certain cases. The research also reveals a relative
advantage of the Saudi system in its detailed regulation of the parties’ obligations and alternative
performance mechanisms, whereas the Algerian law is distinguished by the flexibility of its general
rules and by conferring broader discretionary powers upon the judge.

Keywords: Contracting Contract, Contractual Imbalance, Defects of Consent, Unfair Terms, Breach
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