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Entitlement of an Unlicensed Real Estate Broker to a Commission (A Jurisprudential
and Legal Study in Light of the Real Estate Brokerage Law and the Saudi Civil

Transactions Law)

Abstract:

This study examines how the lack of professional licensing affects a real estate broker’s entitlement to
commission, distinguishing the jurisprudential basis of remuneration, the licensed broker’s statutory
professional status, and compulsory enforceability. The problem arises because the law prohibits
unlicensed brokerage, defines brokers as licensees, and regulates commissions and penalties without
expressly invalidating all unlicensed brokerage agreements or extinguishing remuneration. Using
focused induction of jurisprudential sources across the schools, with the standing of conflicting
opinions identified, the study analyzes statutory and judicial texts and grounds the issue in brokerage,
ju‘alah, ijarah, and the effects of prohibition on contracts. It separately addresses Ibn Taymiyyah’s
view that prohibition entails invalidity and the ZahirT school’s broader approach without attributing
either to the majority.

The study concludes that lack of licensing alone does not invalidate brokerage agreements. Article 72
requires the obligation’s subject matter to contravene public order, while Article 75 concerns an
unlawful motivating cause under its prescribed conditions. Supporting but inconclusive indicators
include the original permissibility of brokerage efforts and referrals, their distinction from professional
prohibition, Article 7’s provision that failure to satisfy writing and filing requirements prevents the
contract from being invoked, and the specific regulatory penalties. General rules of invalidity remain
applicable when their statutory grounds are established.

The proposed sequential judicial test first examines writing and filing under Article 7, then the validity
of the obligation’s source under Articles 72 and 75. If invalidity is established, liquidation follows
Article 82, with unjust enrichment considered as a precaution subject to Article 144’s conditions.
Otherwise, Article 162 applies only where an independent impediment to enforcement exists. Articles
295 and 296 illustrate the survival of a right despite a claim not being heard, but do not justify refusing
to hear an unlicensed broker’s claim. Finally, the study establishes a jurisprudential link between

Sharia-based prohibition and regulatory prohibition, tests it against five jurisprudential analogues and
their limits, treats equivalent remuneration (ujrat al-mithl) as a valuation tool rather than a substitute
commission, and recommends an express provision specifying the judicial effect of lacking a license.
Keywords: real estate brokerage; licensing; commission; nullity; obligation in dhimmah; compulsory

enforcement; ju'ala; public order.
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